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P-ROGEEDI-NGS

8:30 a.m

M5. CHARLESWORTH: Good nor ni ng,
everyone. And thank you for comng so early
today. We appreciate it and, once again, this
is on the record. Qur remarks here, today,
wi |l be transcribed. W ask that you speak
into the m crophone, one at a tinme, and of
course civilly, to one another. Today is the
si xth day of Music |icensing Roundtables. And
| keep thinking, the sixth day, and on the
seventh day they rested. | think those of us,
who have attended, have been very well
educated. | can speak for nyself and ny staff,
on this point.

That we have found these
di scussions to be very productive, very
illumnating, and hel pful to our thinking
about these issues. And we | ook forward to
anot her such di scussion today. A few
housekeepi ng matters, apart fromthe fact that

we are off the record here. If you could limt
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your remarks to two to three mnutes? W were
running a little long yesterday, and | know it
Is a long day. And so we want to try to stay
as close to the schedule as we can. For those
of you who are observing, and who may wish to
make comments for the record, we will have a
period, at the very end of the day, to do
that. There is a sign-up sheet.

John, where is that? Yes, we just
ask that you wite your nanme down, and you
wll be called up to nake sonme comments. Let
me just nmake sure -- | think there is wifi. Is
It the sane password as yesterday, John?

MR RILEY: It is the sane password
as yesterday. |If you need a password, cone to
me, or there are sone out on the table out
front.

M5. CHARLESWORTH: Ckay. And for
those of you who may be interested, in
suppl enenting the record with either
additional witten comments, or witten

comments if you haven't previously submtted

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 6

them we wll be having a reply comment
period. It hasn't been announced, yet, in
terms of the dates. But we are | ooking at m d-
August as a due date, for those of you who may
want to, as | said, submt additiona

comrents. And, finally, | just want to thank
NYU Law School and Professor Barton Beebe. W
have anot her beautiful room today. Hopefully
we Wil be able to take advantage of this to
nmove our conversation forward, and in a
positive direction.

Because | think that there is one
thing that people seemto agree on, here, is
that we probably need sone change in our nusic
licensing structure. So without further ado
I"'mgoing to begin the first panel, which is
on the PRO licensing systemand the consent
decrees. Many of you are aware that there have
been sone significant devel opnents in that
area, grow ng out of a couple of Federal Court
deci sions here in New YorKk.

One of the key concerns is that

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 7

the courts ruled that nusic publishers could
not partially withdraw their rights. They
sought to withdraw their digital rights from
the PRGOs and |icense those uses directly. The
courts both held, in slightly different

opi nions, or different opinions, but froma
practical standpoint essentially the sane
thing. Wiich was that, that was not
perm ssi bl e, under the consent decree system
And those rulings, and the decision that cane
out of the Pandora litigation have, | think,
it is fair to say caused sone serious

t hi nking, in the nusic community, on al

sides. And what | would Iike to do is open the
floor to those of you who nay w sh to coment
on that. We are particularly interested in
heari ng about what people see is the potenti al
I npact of those rulings, and the possibility
that we are aware of -- which is that major
publ i shers, and perhaps ot hers, m ght choose
to withdraw their catal ogues, entirely, from

the PROs. And how that woul d affect our
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i censing system and the people who are
currently relying on the PROs. So with that
very broad question | wll open up the

di scussion. And before we do that, thank you
for remnding ne, can we go around the room
and i ntroduce ourselves? And pl ease expl ain
your interest in this proceeding, and
affiliation. I wll start with you, M. Hoyt.

MR, HOYT: I'mw th the Tel evision
Musi ¢ Licensing Commttee. Qur interest in
this is that we have been participating in
rate courts for decades. And have had a great
deal of experience there.

M5. CHARLESWORTH: Thank you. Ms.
Giffin?

M5. GRIFFIN: I'"'mJodie Giffin, |
wor k for Public Knowl edge, we are a consuner
advocacy group that works on issues related to
the public's access to know edge, and open
conmmuni cations platforns. And before this |
wor ked in the nusic business as a cellist, and

concert production, and for an independent
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| abel .

M5. CHARLESWORTH. M. Lee?

MR. LEE: Good norning. My name is
Bill Lee, I'mw th SESAC.

SESAC is one of the three PROs in
the United States. And we are here because of
the potential changes in the |law, and we want
to ensure that the rights of songwiters, and
publ i shers, are properly represented.

M5. CHARLESWORTH. M. Donnel ly?

MR. DONNELLY: Good norning. |'m
Patrick Donnelly, I"mthe General Counsel at
SiriusXM W think we are uni quely positioned
to participate in these discussions. W have
litigated two CRB proceedi ngs. W have
licensed nmusic fromall the PRGOs, and have a
broad based busi ness that consunmes many
copyri ghts.

M5. CHARLESWORTH: Ckay, M. D ab?

MR. DI AB: Wal eed Di ab, Seni or
Counsel for Muisic at Googl e/ Youtube. And our

interest is we, obviously, take many |icenses
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fromthe PROs, for our various products and
services, and given the changes in the

| andscape, we are interested in seeing where
this devel ops.

M5. CHARLESWORTH: M. Reiner?

MR, REI MER Richard Reiner, in-
house Counsel for ASCAP, for al nost as many
years as we have had consent decrees. | think
my interest in these proceedi ngs, the Pandora
Decision, is pretty well known to everybody
her e.

M5. CHARLESWORTH. M. G bbs?

MR GBBS. |'mMlvin Gbbs, I'ma
songwiter, nusician, conposer, and |I'm here
today representing C3, the Content Creators
Coalition. | just want to say that using the
word content, in the name, is not a statenent
of what we believe ourselves to be, or a
statenment of policy. It is a statenent about
the tenporary historical position we find
ourselves in, as creators. W represent

musi ci ans, photographers, anyone whose fi ndi ng
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t hensel ves dealing with the issues we are
dealing wth today.

M5. CHARLESWORTH: Thank you, M.
G bbs. M. Fakler, you are back.

MR FAKLER Yes, | am Paul
Fakler, I'"'ma |lawer with Arent Fox for the
pur poses of this panel |I'mrepresenting Misic
Choice, the world's first and ol dest digital
musi ¢ service. Later in the day | wll also be
representing the National Association of
Broadcasters. But on this panel both the
tel evision and the radi o negotiating
commttees are here, and representing the
I nterests of broadcasters for this panel.

M5. CHARLESWORTH: Ckay. M.
Car nes?

MR. CARNES: Yes, ny nane is Rick
Carnes, |I'mPresident of the Songwiters CGuild
of America, and co-chair of Music Creators
North Anmerica, and being a professional
songwiter, | won't have any trouble [imting

my remarks to between 2 m nutes and 45
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seconds, and 3:15.

M5. CHARLESWORTH: Wel |, there is
the overtine rate, so --

MR, CARNES: Exactly right. Qur
Interest is, basically, we want to see the
collective licensing regine, for collection of
noney, naintained as nmuch as possi bl e, because
It has worked for songwiters, for 100 years.
And | think it should for the next hundred.

MB. CHARLESWORTH: Okay, M.
Rosent hal ?

MR, ROSENTHAL: My nane is Jay
Rosenthal, |I'mthe Senior Vice President, and
General Counsel for the National Misic
Publ i shers Associ ati on.

M5. CHARLESWORTH: Okay. M. Rosen?

MR, ROSEN: Good norning, |'m
Stuart Rosen, Senior Vice President, General
Counsel, of Broadcast Music, Inc. So we have
a passing interest in today's discussion.

M5. CHARLESWORTH: Just a snal |

interest, then. M. Duffett-Smth?
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MR, DUFFETT-SM TH. Hi, |'m Janes

Duffett-Smth, |I'mhere representing Spotify.
W are a big nusic user, and | al so have a
great interest in today's discussions.

M5. CHARLESWORTH: M. R ch?

MR, RICH Good norning, |I'm Bruce
Rich, I'"'ma partner at Weil, CGotshal, & Manges
and | have the, perhaps, dubious distinction
of probably having tried nore ASCAP and BM
rate cases than anybody, probably in the
country but, certainly, in this room And so
we have a nunber of perspectives on behal f of
significant users.

M5. CHARLESWORTH:. Thank you, M.
Barron?

MR, BARRON:. Thank you. |I'm G egg
Barron, head of l|icensing for BMG Ri ghts
Managenent, fourth | argest nusic publisher,
and we a significant interest in today's
t opi c.

M5. CHARLESWORTH: M. R nkerman?

MR, R NKERMAN: Yes, |'m Gary

Neal R. Gross and Co., Inc.
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Ri nkerman. I n addition to being an attorney
I"ma nusician. | produce al buns. | probably
amthe only person who produced an old country
al bum and didn't | ose noney. | have been
practicing copyright for a long tine. In fact,
in 1983 | was the first governnent attorney to
successfully argue that software should be
covered by copyright.

Most recently | hel ped Hard Rock
records set up their record shop. And we
pioneered it, with the agreenent | wote, the
anti-360 deal where the master rights revert
to the artist after a reasonable tine, or
after certain benchmarks are nmet. So | think
my interest, here, is to help represent the
musi ci ans, and artists, that are the engines
of our industry and to, perhaps, add sone new
I deas to the m x.

M5. CHARLESWORTH: Wl |, thank you.
It sounds |ike everyone here is a significant
interest in, | think, what is a very

significant topic. And we, as | nentioned, at
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the Copyright Ofice are really interested in

| ear ni ng what peopl e think, or what people
foresee as happening in the event,
particularly in the event that nusic
publ i shers choose to withdraw fromthe PRGCs.
What does the future |look |ike for the people
who are dependent on the PRGCs today, how that
m ght affect them W are interested in a sort
of broad discussion of ultimately the inpact
of the consent decrees on the PRGs, and in
turn, the PRGs role in our nusic |licensing
system So does anyone want to speak up? M.
Rei mer and then M. R nkerman.

MR REIMER | think we, as you've
said Ms. Charlesworth, we are at a key point
here, in where we are in licensing, these
areas. The Pandora decision, | think, as
everyone knows is on appeal. There has been
much di scussion as to what our major publisher
menbers intend to do, depending on where the
appeal cones out. W are at a point, now,

where major publishers are telling us they are
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going to withdraw their rights, whether they

w Il give us back sone rights, if they can
isn't clear.

These are all issues that are at
the surface right now. | think everyone
probably knows that we have asked the
Departnent of Justice to review our consent
decree. The Departnent has agreed to do so. W
are, right now, in the public comment period.
It is a truncated public discussion period, if
you wll. So we expect that, by the end of the
year, we will have word fromthe Departnent of
Justice and, obviously, fromJudge Cote as
wel |, who adm nisters the ASCAP consent
decree. Perhaps from Judge Stanton who
adm ni sters the BM decree. And, you know,
this will play out, | think, over the short
term rather than the long term

A maj or concern, of our nenbers,
both the | arge publishers, small publishers
and, particularly, the songwiter nenbers, is

that they be able to get fair value for their

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 17

copyrights. And we have seen, in the Pandora
Decision, and in the earlier decisions, that
the rate court is really hanstrung by the
| anguage of the consent decree. Certainly
Judge Stanton's approach vis a vis Judge
Cote's approach on the withdrawal issue, tells
everybody that the decrees have to be
nodi fied. And two different judges can't cone
to conpletely different results, at |east
reach those results differently, by reading
t he sane | anguage as the consent decrees. That
just doesn't nake any sense. So we think,
gi ven the context in which we are asking for
the review by the Departnent of Justice, it is
I nperative that we have the kinds of changes
that we've asked for, and we are happy to
di scuss those this norning.

M5. CHARLESWORTH: Yes. Well, as
| ong as you bring that up, do you want to tell
us what changes you are seeking, or ASCAP is
seeking on behalf of its nmenbers?

MR REI MER. Yes. Basically we have

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 18

three asks of the Departnent. W would like to
have nodifications to the Decree, to make it
a much nore efficient, cost-effective,
process. Right now we find oursel ves invol ved
in very costly rate court litigation. Even
t hough t he ASCAP decree, unlike the BM
decree, and M. Rosen can speak to that, of
course, has a two year limtation -- one year
and then an extension of the year for good
cause shown. G ven the entire process,
I ncluding appeals, it is two to three years,
and perhaps even | onger before we can get a
deci sion. And, of course, during that period
of time both ASCAP and the particul ar user are
i nvol ved in these |l engthy and costly
pr oceedi ngs.

So that is one ask, the
nodi fication of the consent decree in respect
to the process. And, also, a substantive
change, as well. And the substantive change is
to give the Court the ability to consider all

i censes, all agreenents negotiated in the

Neal R. Gross and Co., Inc.
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free market. Right now, and as we have seen
again, fromthe Pandora decision, Judge Cote
coul dn't consider sone of the existing

i censes out there. W would |ike that
changed. W would also like the right to be
able to license what we call nultiple rights.
Ri ght now t he ASCAP consent decree precludes
ASCAP from | icensi ng anyone, or from obtaining
fromits nenbers, any rights, other than the
rights of public performance. And, of course,
as everybody knows there are many rights

i nvolved in |icensing nusic.

Qur third ask is, let me cone back
to that in a mnute. That nenbers be able to
wthdraw or limt their rights. W have seen,
fromthe effort before Judge Cote, and the
Pandora Decision, that the existing decree
does not provide, at |east in her judgnent,
for that right. We think it is essential that
menbers be able to grant us limted rights.
The alternative is as you have expressed, M.

Charl esworth, conplete w thdrawal and,
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per haps, an inplosion of the entire collective
i censing systemfor performng rights. So
those are our three principal asks.

M5. CHARLESWORTH: Ckay, thank you
very nmuch, M. Reinmer. | think M. Rinkerman?

MR. RI NKERMAN: Yes. In the
interest of full disclosure | should nention
that | have had sone tangles wth SESAC
recently, and | have a partner who works with
BM on occasion. But | did want to say, based
on what we heard yesterday, and today, we can
all acknow edge that the content creators are
t he engi ne of our industry. But an engine
won't get very far w thout wheels. And the
PROCs, in ny view, are the wheels that help
distribute the assets anong us, both upstream
to the creators, and downstreamto the
di stributors in sone sense. Now, as a
participant in the nusic businesses | like to
have a | ot of choices of services that are
offered to ne, because | believe that creates

a conpetitive market, and | get the benefit of
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that. Wien | | ook at these consent decrees,
and how t hey have been applied, recently, it
puzzles nme, in that we have entities that
can't offer nultiple services, nultiple
rights, or you can't wwthdraw a Iimted anount
of my rights fromthem That doesn't seem to
me, to emulate the free market that we al
aspire to.

As a side note, in terns of
regul ation of these entities, we do have
antitrust laws that can renedy future or
current violations. And as our experience in
the patent anti-troll controversy shows that
the courts are very, very sensitive when we
have abuses in the intellectual property
arena. As | nentioned to a few friends,
yest erday, we have seen those |aws, the anti -
troll laws, even bl eed over into copyright.
I11inois now has a proposed anti-copyri ght
troll lTaw, which will nmake it a deceptive, or
unfair business practice, to send out an

infringenment letter without a reasonable
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basis. So we do have plenty of regulation. And
| don't think having a series of reginens,
that deprives ne of ny choice of services, and
service providers, is very healthy for the
market. Now, | did want to say one thing about
the PRGCs, fromyesterday's data comment. |
think, as we saw yesterday, | refer to these
entities as wheels. But sonetines they go
slow, and get stuck in the nud. And it | ooks,
to me, like in order to make sure that the
artists are paid pronptly, and fairly, we need
a better system of cal cul ati ng when the noney
Is due, when it cones in, and who it goes to.
And | think the Copyright Ofice should be
comrended in taking the |l eadership role in
spotting that issue, and trying to help us get
this all organized, to sone degree.

| woul d suggest we | ook to other
I ndustries, and | ook at their nodels. | work
wth the world's largest retailer, Wal-Mart,
and we have a conputer systemthat tracks

mllions of sales a day. And our vendors can
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open up a portal and see, in alnost real tine,
whet her their product has been sold in | owa,

or New Jersey, or other parts. And | don't see
why those types of systens can't be adapted to
our world of entertainnment. |'m not
denigrating the problem | realize there are
mllions of records, and old records, and they
are inproperly coded. But | think that rather
than | ooking at that system and figuring out
how to patch it, perhaps we should | ook to
other industries. And | think the Copyri ght

O fice can play a great role in helping with

t hose studies, and pointing out exanples for
us to |l ook at and consider. And, again, |I'm
not suggesting that the Copyright Ofice needs
to propound | egislation or regulation. | think
that they can help us study the problem and
come together. In closing | will say a few
years ago | was sitting next to the fell ow
from Ti me- Warner, who does all those great

coll ections of soul nusic fromthe '70s, and

stuff |ike that.

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 24
Stuff | love, and stuff that

annoys ny wife. But | said to him why don't
the record conpani es get together and do this
t hensel ves? Why do they need you? And he said,
well, this is in their interest, but they are
conpetitors, and they don't like to talk to
each other very much. So what we need is an
honest broker |like them So |I think the
Copyright O fice can serve a great role in
facilitating our dialogue and show ng us
alternative nodels to look at. That is it.

M5. CHARLESWORTH: Thank you. M.
Ri ch, were you responding directly to that, or
can | call on M. Carnes? | forgot to nention,
you are new to the party. Wen you want to
speak you can turn your table tent up. So M.
Carnes can go first? That is good. You want to
yiel d? Ckay, M. Rich.

MR, RICH Thank you. | think in
trying to sort out the panoply of issues, that
you have teed up, relating to the nobst

I mredi ate rulings on publisher wthdrawal s, |

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 25

think it is inportant to separate out several
di stinct concepts. M. Reiner suggested that
one of fshoot of the Pandora case rulings was
the inability of Judge Cote, as the ASCAP rate
judge, to arrive at what he terned fair val ue
for ASCAFP' s nenbers perfornmance rights.
Certainly in our experience, and we have
tilted wth Paul Weiss, and Hughes, Hubbard,
and Reed, and other leading law firnms in this
arena, it seens to ne that while it is a
terribly inperfect process by nature, which is
to figure out the value of sonething as
ethereal as a nusic performng right,
nonet hel ess the current structure,
particularly | would say, as supervised by a
judge as diligent and intelligent as Denise
Cote, has worked quite well. She keeps the
trains running on tine.

She rarely wll afford extensions,
even when nutual ly sought by the parties, when
she feels adequate tinme for preparation has

run. More inportantly, these have been very
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sophi sticated proceedings. So the world's

| eadi ng forensic econom sts, sone reasonably
good | awyers, sone conpetent w tnesses for all
sides, issue joinder has been at a very high
level. And | think whether one agrees or

di sagrees with the substantive outcones, one
need only read the jurisprudence, at the |evel
of conprehensi veness of soneone |ike Judge
Cote, to appreciate that far from bei ng
broken, | think the process of adjudicating
rates is working quite well. So I think we

ri sk confusing unhappiness with results, with
brandi ng that as inherently unfair, or bel ow
mar ket val ue, or other sort of |abels that |
think can mask sonething quite different. That
IS a separate issue, in ny estimation, from

t he publisher wthdrawal issue. And | find
that and the clients we've discussed it wth,
find it an extrenely conplicated i ssue, how to
think about it. In principle, certainly,
everyone woul d support the idea that direct

| i censing opportunities should be fostered and

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 27

encour aged. And, indeed, part of the
rational es of the ASCAP and BM consent
decrees is to acconplish exactly that.

At the sane tinme, again, adverting
back to Judge Cote, if you read the record of
t he Pandora proceedi ng, one of the
conplexities is that the nusic performng
rights system has becone so inbred, as it
were, wth major nusic publishers dom nating
the board of ASCAP, for instance, regular
communi cati ons between ASCAP seni or executives
and the CEGs of the nusic publishers, clearly
what Judge Cote found to be a preconcerted set
of activities. Wich led to the w thdrawal s,
desi gned for the express purpose of causing
one or nore nmajors in a position of extrene
| everage, to secure from Pandora nuch hi gher
rates, for the express purpose of then
I ntroducing that as evidence in the
proceeding. I will only say that, that reality
makes unscranbling the egg very conplicated.

Because we have to deal wth the
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world we know, with the history that we |ive
wth., And sinply to say, let's let a group of
very |l arge nusic publishers who dom nate the
I ndustry, free float as it were, outside of
ASCAP in a selective fashion, | think we have
to approach that issue with caution. Not as a
matter of economc principle, but as a matter
of historic reality. And | think sorting that
out, while still preserving the role that
ASCAP and BM play in the nmarket, is an
exceedi ngly conplicated issue.

M5. CHARLESWORTH. M. Rich, | was
just going to ask. | nean, if the publishers,
the maj or publishers were to wthdraw
entirely, | assune you agree we woul d, sone of
the issues that you identified would still be
hi ghly rel evant ?

MR. RICH There is no doubt about
it. And that is why | find it very
conplicated. Wearing ny radio nusic |icense
comm ttee hat, there is no doubt that the

comm ttee benefits from having one stop
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shopping or, really, two stop or three stop
shoppi ng, when you add SESAC into the m x.
There is no doubt about it, it has enornously
positive benefits, even though those cone wth
a price, which is why the rate court
supervision is so inportant and, really,
integral to the process. There is no doubt
that the prospect of dealing, in addition to
that, wwth a dimnished scal e of performance
rights organi zation, and then a series of very
power ful nusic publishers.

In the real world market, if you
are a top-40 radio station you are not going
to get by without Universal, let's be honest.
The | everage that presents is very
conplicated. And so | don't think there is an
easy solution to the issue. | think it takes
sone very thoughtful, real world anal ysis,
econom ¢ analysis, antitrust analysis, to
figure out what, if any bal ance, nmakes sense
here. | don't think it is an easy answer.

M5. CHARLESWORTH: Okay. M. Carnes
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and then M. Rosen.

MR, CARNES:. Yes. First of all I
woul d Ii ke to thank the Copyright Ofice for
having two songwiters on this panel. This is
the first tinme | have had a radi o guy boxed
in, instead of the other way around. | would
like to start off by saying, for those of you
who have never earned a living with, you know,
a bl ank piece of paper in front of you, at 8
o' clock inthe norning, it is not easy. And ny
first music publisher told ne sonething about
what the goal was as a songwiter. It is,
like, trying to get to nunber one. Being
nunber one in the world, that is like 6, 7
billion people you are conpeting against to
get to nunber one, to get the nunber one
position on the charts, with a song. That
shoul d nean sonet hi ng when you get there. |
nmean, if you get to nunmber one in any other
pr of essi on, you should be close to retiring.
Do you know what | nean? It is like if you are

a Mchael Jordan, you are going to get sone
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serious noney, right?

Well, if you are a songwiter, you
get to nunber one, you may be able to work for
anot her couple of years as a songwiter. But
you are not going to be able to retire on that
nmoney. And | think that the first problemthat
we have is the rates are too | ow. Now, Judge
Cote may be a -- you know, the jurisprudence,
the process, it may be absolutely perfect. But
the result has been disastrous for
songwiters. W have | ost the nechani cal
essentially, 115, the copyright -- it is a
voluntary agreenent. You volunteer to pay for
musi ¢ now, because you can get it for free all
day long. So we are living, and dying, on that
per f ormance dyi ng.

And, right now, we are nobre or
| ess dying, okay? And so when the maj or
publ i shers decide, well we have to do
sonething to get a higher rate, and they
decide to direct |license, | understand that

conpletely. They need sone | everage, okay? And
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t he consent decree, being 70 or whatever years
old, it is just horse and buggy ruling, and we
are in a high tech internet age. Digital nusic
has changed a | ot of things. And one of the
situations we are dealing with is the rates
are too low, for where we are trying to nake
a living at. So when you tal k about the
| everage of a major publisher, let's talk
about the |everage of a Pandora, you know?
How nmuch of the market are they? I
mean, when they didn't |like the rates that
they got, you know, that the artists got, they
threatened to go to Congress and, you know,
try to get the legislation to change it. Hey,
| don't see any publishers being able to do
that. | nean, that is a |lot of |everage, okay?
So let's talk about everybody's nmarket share,
and everybody's | everage. But ny caveat about
direct licensing, | have many problens wth
it. And first, and forenost, no parti al
wi thdrawal . If you start cherry picking, from

the PRGs, just the good stuff, just the stuff
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that you can nmake noney on, and then you | eave
the stuff that is too expensive to collect, to
the PROs, you are going to put the PROs out of
busi ness. And that is going to be a disaster
for songwiters.

Because the PROs give us a | ot of
things that we really need. First of all, they
gi ve us direct paynents, okay? If you | ook at
the DMX case, you | ook at sonme of the
situations where people, you know, publishers
have done direct |icensing, taken advances,

t he noney goes into the publisher, we don't
know where the noney is assigned, okay? W
don't have the transparency, at all, then. And
nost songwriting contracts we have, you know,
a situation where we are supposed to be able
to have our performance nonies collected by a
performance rights organi zati on, and what
happens when a publisher just circunvents that
process and takes the noney, you know? And so
we have a problemthere.

One of the things that we like is
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havi ng songwiters representation in the
organi zations that collect our noney. Well, we
at |l east get that from ASCAP, okay? So that is
kind of where | stand. We really need sone
sort of situation where we have representation
In the process, sone transparency. And, at the
end of the day, we need a rate we can live
w th, okay? And we are not getting that right
now. So either we need to get rid of the
consent decree, or we need to base it on sone
ot her, you know, fair market val ue, okay?
Thank you.

M5. CHARLESWORTH: | think M.
Rosen was next, and then M. Fakler, and then
M. Hoyt.

MR. ROSEN:. Wl |, good norning and
t hanks for having the opportunity to speak
today. I wll start with what you asked, at
t he begi nning, which is what was the effect of
| ast year's decisions by Judge Cote and by
Judge Stanton. And | think what it did,

ultimately, was just turbo charge a process
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t hat was happening, already. The notion of a
partial w thdrawal obviously was in place
before either of the Judges had to deal wth
it. And | think it reflects that, in a |arger
sense, our world is absolutely changi ng, and
it Is not our choice whether it is going to
change or not. Publishers are insistent that
they want to nmake, do their own deal s.

And | think that publisher
wi thdrawal is an absolute inevitability, in
the sense that it is either going to happen
because the Decree will be nodified to all ow
it or I think publishers are going to
seriously think about wal king away fromthe
PROs nodel, in order to take advantage of
direct deals that they would |ike to nake. At
the sane tine, publishers are poising
t hensel ves to be another player, out there,
maki ng deal s you are going to see new entrants
into the market. And we have heard sone talk,
I n previous panels, about that. So | think,

you know, the | andscape | think has changed
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I nexorably. And in that new | andscape, |I'm
sort of surprised to have read the comments
that | read fromnost of the major user
groups. Not only what was there, but what
wasn't there. Let's just assune, for the

pur poses of this discussion, that BM is a
nonopol y, and we extract supra-conpetitive
pricing. | don't think that is the case, but
certainly the major user groups do. You would
think wwth the possibility of going out there,
and being able to nake deals with BM5 or

ot her nusic publishers, that the |ine would
formto the left.

And we found that that is not the
case. We found, in fact, that Pandora fought
tooth and nail, | nean, really willing to
bring us to the brink that we are at today,
rat her than sinply having to nake the deal
wi th Universal or Sony. And | think that is
telling. W have heard, for decades, that they
want direct deals, as a conpetitive check on

supposedl y nonopoly power of the PROs. W have
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heard, in these filings, about the burdens of
maki ng a bunch of individual deals when, after
all, that is really what the nmajor users have
been | ooking to do for decades. So | think
there is a gap between what the PROCs are
perceived to be, or characterized to be, and
the insistence of the user groups, on

mai nt ai ni ng the status quo.

So | think that is notable. But
let -- just to answer, or to attenpt to answer
the inplicit question of where does BM stand
on decree reform W are very simlar to where
ASCAP is. But let's be clear, we are not
| ooking to eradicate a rate setting nechani sm
We are not | ooking to eradicate nmandatory
licensing. Here is what we are asking, let's
have the flexibility so that publishers who
want to use the PRGs for what they want to,
and don't for what they don't want to, that
they have that freedom Let's not force
publ i shers to have to choose between wal ki ng

away fromall the advantages that a PRO
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offers, in order to pursue direct deals, which
you would think that it is sonething that they
are entitled to do. Let's have the flexibility
to bundle rights. And it is inportant to
stress, here, we are not requiring publishers
to give us nultiple rights, we are not
requiring users to take nultiple rights.

So this wll work, or it won't
work. Let's see how it plays in the
mar ket pl ace. But | think the way we are
structuring it, it does not raise antitrust
concerns. And, finally, let's keep the rate
setting nmechanism but nove it to sonething
li ke an arbitration, which wll be quicker,
and which wll be cheaper. These are
I ncredi bly expensi ve proceedi ngs for al
parties, not just the PROs. And even fromthe
-- and to go to the point of direct deals and
whet her they ought to be benchmarks in a
proceeding. | can't speak for Judge Cote, but
| can say that | have heard Judge Stanton

voice his frustration that, really, the only

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 39

benchmar ks he gets to look at are his own. So
there is an echo chanber quality that, |
think, partial wthdrawal will help renedy. So
as to whether the decrees have to exist or
not, or ought to exist, | nmean | think let's
see how this plays out. |If the marketpl ace
goes the way | suspect it mght, and you have
many addi ti onal players, and you have
publ i shers out there making significant deals,
and significant markets, then you have to just
ask yourself whether the whole predicate for
the decree, the notion that BM or ASCAP have
purported market power, what happens when that
mar ket power goes away?

Doesn't the predicate for the
decree go away? | think it is certainly worth
considering. So wth that, | nean, | have
other things to tal king about the Songwiter
Equity Act, but | have taken enough tine
t oday.

M5. CHARLESWORTH: Wl l, now |'m

going to take up sonme of your tinme. A couple
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of things. Wien you say both you and ASCAP

menti oned, you know, the ability to |icense
additional rights, can you be a little nore
speci fic about which rights you are talking
about, in addition to perfornmance?

MR ROSEN: | nean, it depends,
again, it depends on what the publishers want,
but it could be the sync, it could be the
mechanical, it could be a lyric display right.
If we are going to a custoner, they are going
to need whatever rights they are going to
need, particularly on-line, there is a need
for multiple rights. W want to be in a
position to provide the efficiencies of
providing any rights that are needed for that
transacti on.

M5. CHARLESWORTH: And | guess the
other -- do you want to coment on that, M.
Rei mer ?

MR REIMER | just wanted to add
that as recently as a week, or so, ago we got

a phone call, or an enmail from soneone who
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rai sed the issue of, in addition to the
performng right can | get, fromyou, the
rights | need to record the performance? And
we would like to be able to do that. And we
are not, necessarily, talking about the nmjor
musi ¢ users out there, we are tal king about
even the snall est users, sonebody who is
running a nightclub, or a concert venue, and
would i ke to have all of these rights, and
not have to contact everybody and his uncle to
get seven or eight different rights.

M5. CHARLESWORTH: And your
position would be that wouldn't be required to
be a nenber, it would be optional to --

MR RElI MER: Absol utely,
absolutely. It would be the nmenber's call in
the first instance.

M5. CHARLESWORTH: Ckay. And then
the other question, | think, for both of you
is, if the mgors were to wthdraw entirely,
or a significant piece of their rights, that

woul d i npact your collections, how woul d that
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I npact your cost of providing services to the
peopl e who renmained in the organi zation? |
mean, what is your thought on that?

MR REIMER | think the question
inplies that it would be to the detrinent of
those who remain, to have to share a bigger
burden of the cost of adm nistration. So |
don't think there is any doubt that, to the
extent that major publishers wthdraw
entirely, that has to affect the bottomline.

M5. CHARLESWORTH: |s that --

MR ROSEN: | nean, obviously, that
Is the sane for BM. But | guess where | |and
on this is, at the end of the day, we find
ourselves, then, in the sane position as, |
don't know, every conpany in Anmerica, every
conpany in the world. W have to continue to
provi de good service, innovate. You have to
provide things at a good price. | nean, |I'm
betting on BM's ability to retain a | ot of
Its business. So the notion that soneone is

free to wal k away, well at BM they are free
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to wal k away every three years. | think one
year at ASCAP. It is a pressure we are under
W want to nake our custoners happy the sane
as any ot her busi ness.

M5. CHARLESWORTH: And we did hear
In Los Angel es, sone discussion, and |'mjust
sort of laying all this out, for the benefit
of the other people who are going to comment.
That, perhaps, sonme of the larger publishers
woul d contract with you to just serve as an
adm ni strator. Wuld that be at a |lower rate
t han your current comm ssion rate, or how
woul d that work, in your view?

MR, ROSEN: First lets be clear.
BM has not stated any interest, right now, in
bei ng an adm ni strator for anybody who
wthdraws entirely fromthe PROs. But let's
say we have a custoner who is in for a |ot of
pur poses, and out for others.

Sure, | think providing
adm ni strative services is a part of what we

ought to offer. As to what the cost is, | can
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tell you that we nake every effort that the
fol ks who stay with BM don't pay the penalty
for people who are leaving BM. That the rate
woul d be the sanme, and we woul d endeavor to
make it as low as we can. And if | can just
speak a little bit nore about adm nistration?
| have heard in previous panels, | was at LA,
I was in Nashville as well. This suggestion
that there is sonething either sinister, or
conspiratorial with the notion that publishers
may go out and set their rates, and yet | ook
to BM to do admnistration, first of all, if
there is any sin, of the PROs, and |' m not
saying there is, but if thereis, it is the
concern about collective |icensing. So when a
publ i sher goes off and nmakes its own deal, it
IS not doing an end run around the decree, it
is really elimnating the need for the decree
in that transaction. And when they cone back
to me, to BM, and want to do adm nistrative
wor k, what we are doing is no different than

a payroll conpany that process the payroll for
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any nunmber of businesses. It doesn't have a
say in that business, it is the pipes.

And for these purposes BM would
be the pipes. Ganted, we are trusted pipes
because we have a relationship with
songwiters. And | think that is valuable to
the publishers. But | have no doubt that, over
time, admnistrative services are the ultimte
of commobdities, and we are going to be
conpeting with any nunber of services. | see
sone folks, in the room wth whomwe are
probably going to conpete for adm nistrative
services. So | think, inevitably, the cost on
these will go down, to cone around to answer
your questi on.

M5. CHARLESWORTH: And did you have
anything to add to that, M. Reiner? And then
we wll get to you, M. Fakler and M. Hoyt,
and then we wll go around the room

MR REIMER: No, | think M. Rosen
has said it very well. And it is a conpetitive

world. And in a conpetitive world you do your
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best to get the best price for your nenbers
and, at the sane tinme, provide the best
service to those who have asked you to do the
adm ni strative work

M5. CHARLESWORTH: Ckay.

MR REI MER: Al though, let ne just
add this one thing. | think that we have seen,
wi th the Pandora experience, one thing we have
seen, is that the major publishers who did
wi t hdraw and t hen, obviously, found out that
they couldn't do it, based on the decision of
the two judges, have had a great deal of
difficulty just in ternms of getting the data
that we need, both fromthe publishers and
from Pandora to nmake the distribution on the
adm nistrative side. It just isn't as easy as
the traditional blanket |icense arrangenent.

M5. CHARLESWORTH: Ckay, thank you.
M. Fakler?

MR, FAKLER: Thank you. The probl em
Is that bl anket |icenses of nusic perfornmance

rights are inherently anti-conpetitive. There
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is no fair market for these blanket |icenses
because there is no conpetition. There may be
conpetition between the PROs for attracting
nmenbers. But froma |icensee's perspective, an
ASCAP |icense is not a substitute for a BM
i cense. Music Choice cannot negotiate with
ASCAP and BM, on the grounds of saying, well,
iIf you don't give us a fair rate, we are just
going to go wth your conpetitor BM.
Everybody knows it doesn't work
that way. And that inherent anti-conpetitive
problemw th the bl anket |icenses has been
recogni zed for a long tine. The Copyri ght
O fice has recognized it in the past. And it
Is the reason, one of the reasons for the
consent decrees. Not hing about, we hear a | ot
of tal k about new technol ogy, ol d consent
decrees. Nobody said what new technol ogy has
changed that part of the problem Nothing
about any new technol ogy has changed the fact
that the PRO |icenses are not in conpetition

with each other, they don't substitute for one
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another. So when you tal k about a sunset,
there is no need for that, you know, these
antitrust concerns don't stop, they don't have
a shelf life, unless sonmehow conpetition cones
into the market.

But that can't happen in the
context of blanket |icenses. O course there
are trenendous benefits fromthe bl anket
|i censes. Those benefits don't flowonly to
the licensees, okay? They flow, also, to the
copyright owners. That is part of the reason
that the DQJ, back in the day, said you know
what ? Even though they are anti-conpetitive,
we are going to find a way to nake them work,
because there are all of these positives,
along with the negatives. As far as the age of
t he consent decrees, they have been anended
dozens of tinmes. There are ways to adjust
them if there is a good cause to adjust them
But throwi ng themout, and trying to paint
them as just anachronistic, and no | onger

applying, | just don't think is particularly
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accurate. Music Choice would al so di sagree
with the prem se that the rates that have been
set in rate court are not fair market val ue.
The | egal standard, in both of the rate
courts, is fair market value. That is the

| egal standard. And it is a willing
buyer/willing seller, in a conpetitive narket,
a hypot hetical conpetitive market. And that is
the part of the standard that is essential to
deal wth the inherent antitrust and anti -
conpetitive problens created by allow ng these
bl anket |icenses. Now, the fact of the matter
I's you have two separate, sophisticated,
neutral federal judges who are experienced
both in copyright law, and antitrust |aw. Who
are experienced wth very conpl ex conmmerci al
cases. Both sides have been represented by
excellent counsel, | wll go a little further
than M. Rich, perhaps in his nodesty. But on
both sides, certainly, by excellent counsel.
You have had two District Court judges, you

have had nul ti ple panels of the Second Court
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of Appeal s, due process and federal
litigation.

Each side has had anple
opportunity to introduce any evidence they
have to support the rates that each side was
suggesting. And the judges have, routinely, in
a string of cases, over the past several
years, every single case found that both ASCAP
and BM were seeking rates higher than fair
mar ket val ue. Now, again, they may not I|ike
the result of that, but that doesn't nean that
they weren't fair market value. The fact is,
performance rights rates, going back for as
| ong as they have been in place have,
typically, been in the low single digits for
each PRO, when they are expressed as a
percentage of revenue. None of this has been
overly, causing nmuch consternation, until
nowadays, when you see what is happening on
the sound recording side. And it is a matter
of sort of, conparative envy. But when we talk

about those issues, later, maybe I will return
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tothat. | don't want to take up too nuch
time, right now.

But the question of what happens
i f the major publishers are allowed to
withdraw is a very inportant question, okay?
Now, naturally Muisic Choice doesn't think,
t hi nks both courts got it right. They
certainly shouldn't be allowed to partially
w thdraw, to cherry pick and discrimnate
agai nst certain types of services. It is not
like there are different rights that they are
pulling out. It is all the public performance
right, it is just they want to be able to keep
their benefits of collective |icensing when,
in their view, the pros outweigh the cons.
For exanple, bars and restaurants, they could
never withdraw their rights and go around and
license every bar and restaurant. But if they
did wthdraw their rights, whether it was
partially, if sonehow they were allowed, if
the I aw changed, or if they wthdrew entirely.

If you want to know what woul d happen all you
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have to do is read the Pandora deci sion.

Because within nonents of getting
-- before the ink was even dry, on the changes
to the ASCAP and BM rules, that all owed,
purported to allow the partial w thdrawal s,
all you have to do is read the Pandora
deci sion. They went out, there was evi dence
fromthe record, of collusion, strong arm
tactics to inflate the rates, sharing
confidential information about negoti ations.
And, afterwards, braggi ng about, and including
to the trade press, about how the nmjor
publ i shers used their size, as |leverage, to
raise the rates substantially. So the point
I's, major publishers when they are issuing
bl anket |icenses, are really the sane as PROCs.
They are no different. And they would
ultimately have to be subject to sone sort of
consent decree, or sone sort of rate court
supervi si on.

Because if they are conpletely

unregul ated we al ready have seen, exactly,
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what wi ||l happen. They have absol ute market
power. It is the sanme. And, in fact, sone of
the majors, you |l ook at Kobalt, it doesn't
even own its own copyrights. So they are still
aggregating |l arge nunbers of copyrights to the
degree where a licensee really has no ability
to forego the license. There is still no
conpetition. UM5 s blanket license for its
songs i s not a substitute for Warner
Chappell's license of its songs. So we are
really all back in the sane problens. And
there is going to have to be, the answer can't
be that they are just allowed to exercise that
mar ket power.

MS. CHARLESVWORTH: You know, |
think that is an interesting, that raises a
very interesting question which, you know, as
we go around the rooml'd |ike to hear
comrents on. It is whether sort of inplicit in
what you are saying, is that there seens to be
sone right to, to have a |license for,

basically, all nmusic. | think it is the
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prem se that you -- or that it is a necessity
In operating a service. And | think that, that
IS an interesting question, it is sort of a
phi | osophi cal question. So I woul d encourage
people to share their thoughts on that. | hear
your thoughts onit, M. Fakler. So if you
have sonething further to say?

MR, FAKLER: | prom se very
briefly.

M5. CHARLESWORTH: No, that is
okay.

MR, FAKLER: | would not couch it
as the services, the licensees claimng they
have a right to a license, okay? But what |'m
saying is that everybody wants these |icenses
to happen. There have to be these |licenses if
the copyright owners are goi ng to nake noney
inthis field, right? G herw se we would go
back to the pre-PRO days, when everybody was
-- you tal k about stealing nusic, every bar
and restaurant in the country was playing

musi ¢, and nobody was getting paid, right?
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That is a good reason why the PROs cane into

exi stence, and they serve a great purpose. Al
I'"'msaying is that when you do allow that sort
of blanket license, which is in everybody's
interest, there are antitrust |aws, there has
to be -- you know, there has to be a
protection. So that |icensees get a fair

mar ket value in the sense of what woul d take
place in a conpetitive marketpl ace.

M5. CHARLESWORTH: Thank you. |
think M. Hoyt was next.

MR HOYT: Just a coupl e of
comrents about arbitration, and the speed of
the courts. It has been our experience that
arbitration is not, necessarily, |ess
expensive than the rate court. And so |I'm not
certain | mght buy the argunent. And in
addition | think the speed with which the rate
court process happens, depends on the
attorneys on each side, and the clients on
each side, on how nuch they want to push the

evi dence. And one of the concerns, | think we
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woul d have about an arbitration, versus a rate
court would be the discovery rules, and what
Is allowed, and what is not. So it would
depend a great deal on what those rules were,
from our perspective. Cetting into what |

consi der the nmmjor issue, you asked what woul d
happen if the publishers were allowed to

wi thdraw their rights.

We woul d have a great deal of
concern about the fact that these publishers,
given the third party content, the third party
producers, who have had the nusic, we would
have a concern that we would be in the sanme
position as we are with SESAC, with BM, and
with ASCAP today. So they would, as M. Fakler
poi nts out, beconme a PRO. And | think what you
wll end up withis, if they start down that
road, we will end up with nore antitrust
action than we have today. Wich is
unfortunate. So one of the reasons that we
think the rate court works the way it does

today is because it does allowa, if you wll,
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a third party to kind of oversee what is
happening. And | would also say that it is the
aggregation of the copyrights that cause us
problens. |If you couldn't aggregate those
copyrights, and each one of the PRGs today
aggregates those copyrights separately. So
they don't sell themindividually. There is no
way that you can buy, you can't, you have to
buy the bl anket |icense, the traditional

bl anket |icense from ASCAP.

You have to buy it fromBM, and
you have to buy it from SESAC. W have seen
that in the SESAC rate court proceedi ngs that
we have going on, | nean, the antitrust action
that we have going on right now, wth SESAC.
So it would seemto ne that one of the things
that you mght look at is, is naking certain
that individual creators have the power to
conpetitively sell their conpositions. And we
have tried to get that wth the progranmm ng,
with the AFBL licenses. It is limted in what

it does for us, but at least it is a start
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down the direct |icensing path.

One of the thoughts that | have
had is why not |et conposers join all three
organi zations? O all five organi zati ons? Wy
can't you go to different grocery stores to
buy the sane product, and see what those are
priced at? | mean, | don't know what the
answer is. But | don't think that you -- |
think in balancing the antitrust, versus the
collective |licensing, you have to have sone
ki nd of oversight on that. And | don't know
how you get there. But right now the system
seens to be working reasonably well. As |
said, just reasonably well, not necessarily
getting to a conpetitive nmarket rate.

One of the things that | did
notice in, | think, it was ASCAP s filing,

t hey suggested that the evidence fromthe
publ i shers, who withdraw their rights, should
becone part of the market rate. But if that
mar ket rate, that they establish, is a

nonopolistic price, then it doesn't do us any
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good. And | know ASCAP, BM especially, and

SESAC for that matter, have fought using the
conpetitive direct licensing that we do at the
| ocal program | evel, have fought that as not
bei ng nmeaningful in terns of establishing a
fair market value price. W woul d di sagree
with that. So what they want to do is bring
the publishers price in, this potentially

| arge publishers price in. But they don't want
the I ocal programdirect |licenses to be

i ncluded in the conpetitive pricing
evaluation. So | have a problemwth that.

M5. CHARLESWORTH: Just a quick
followup. | nean, if you could consider both
woul d that be fair?

MR HOYT: Well, | think what you
shoul d have to do, is figure out how you get
to a conpetitive price. So in answer to your
guestion, maybe. If that publisher's price is
not based on a power, a power that they have,
I won't say nonopolistic, but a huge |everage

they have. Let's get back to one of the
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probl ens we have, is this third party producer
deci des what nusic goes into the program |If
we said that the program producer is the one
responsi ble for clearing the perfornmance
right, and perhaps clearing, since he already
clears the synchronization right, then you get
into a nore conpetitive world. Wien | have
tal ked wth conposers, or people who represent
conposers, they say we don't want to do that
because, gee, those conposers will just sell
t hensel ves out. Well, that is the conpetitive
world. But, right now, we have to take the
programw th the nusic inbedded in it. W
can't change it. And so that gives, that is,
in our view, that is a non-conpetitive world,
if you wll. So if you can show that those
publ i sher's prices are conpetitive, then yes,
then yes | would say that is correct. | don't
t hi nk those publishers prices wll be
conpetitive, truly conpetitive.

M5. CHARLESWORTH: Ckay, thank you

M. Hoyt. Ms. Griffin?
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M5. GRI FFIN: Thank you. | think,

from our perspective, the consent decrees are
still useful, and still necessary. And |'m not
-- by that | don't nean that we support the
current rates, or any particular rate, as
bei ng i nherently correct. But rather the
principles of non-discrimnation, making your
entire catal og avail able, and providing
reasonable rates. | think are principles that
we need to nmake sure that are actually
happeni ng, given the consolidation in the
market. And | will echo what | think a couple
of ot her people have already nentioned. Were
I"mreally concerned by sone things we saw in
t he Pandor a/ ASCAP deci sion, particularly when
Judge Cote noted that when Sony and UMG were
negoti ati ng, they had consi derabl e market
power. And that when they coordinated that
power was magni fi ed.

And al so, | think Judge Cote
nmentioned that the songwiters, and at | east

sone of the independent publishers voiced
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concerns about partial wthdrawal of rights.
That they were concerned that, that would | ead
to | ess transparency, potential paynent

di spute wth publishers, and it would
contribute to problens of overal

consolidation in the industry. So, from ny
perspective, | feel |like these issues of

mar ket power hurt both the nusicians and the
consuners that are, ultimately, using the
services. And kind of on that note, it brings
nme back to when BM was being sold, and the
FTC ultimately decided not to try to bl ock the
acqui sitions, either on the sound recording,

or the publishing side. And one argunent we
saw there, a lot, on the publishing side was,
well, this is entirely different because we
have this PRO licensing structure. And when we
see that argunent, perhaps, go -- when we see
t hat argunent, perhaps, support the decision
to let the acquisition go through, and then

| ater we see efforts to take those |icensing

structures away, it feels a lot like a shell
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gane. In that the individuals, on either side
of the licensing market, are going to get |left
out. Interns of the specific nodifications,
that ASCAP and BM are asking for, we are
still researching a ot of them But | do have
sone concerns, like, if we go to arbitration
what does that nean for transparency, what
does that nean for, again, either the
consuners, or the songwiters, or both, and
their ability to understand what is going on,
and where their interest lie in the
pr oceedi ngs.

M5. CHARLESWORTH: Thank you, Ms.
Giffin. M. G bbs?

MR, G BBS. First | want to thank
the Copyright Ofice and you, M.
Charl esworth, for the opportunity to speak.
think there has been a |lot of tal k about
process, about how the actual consent decree
process has been set up and how it is working.
On that side, fromny side as an individual

creator, it is really very basic.
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The rates are too |ow, they are
artificially too low. It is making it
I npossible for us to get a reasonable return,
especially in this electronic transm ssion
envi ronment. Assum ng the consent decree is
not rescinded, then we should go to a wlling
buyer/willing seller standard. The C3 supports
the rate setting approach taken in the
Songwiter Equity Act, which requires the
copyright royalty judges to use a wlling
buyer/willing seller standard. W al so support
alimted rights grant for a PRO nenber that
woul d aut hori ze publishing conpanies to
withdraw their digital rights, allow for
negotiating of licensing fees for stream ng
services, and replace the federal rate court
with binding arbitration. That expressly
I nfluence fair market valuation for rate
setting. Also, as far as new entrance, the
nmenbers of C3 have been inpressed by the nodel
adopt ed by SoundExchange. W believe that it

can profitably be replicated in other areas,
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as digitalization spreads. And beyond that

just, really, basically |I think we have to --
|'"mhearing a | ot about conpetition, about
these very | arge organi zations. | think we
have to renenber that the songs have to be
created for any of this other stuff to happen.
And if the songwiters cannot get a return
that allows themto create, the rest of this
process is just going to fall apart.

M5. CHARLESWORTH: Thank you, M.
G bbs. I'"mnot sure who was next. M. Duffett-
Smth, maybe?

MR DUFFETT-SM TH. Okay, thanks.
So Spotify opposes partial wthdrawal and
t hi nks the consent decrees are generally
wor ki ng. Licensing a digital nusic service is
a very tricky business. And | think everybody
here woul d agree that successfully | egal
digital nmusic services are a good thing.
Digital nusic services are the future of our
I ndustry. And anything that makes it nore

difficult for nusic services to be |licensed
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shoul d be resisted. As | said, digital nusic
licensing is already a very conpl ex process,
and partial withdrawal, as M. Rich said,

rai ses extrenely conplex issues. And that is
sonet hi ng that we think should be resi sted.
M. Rosen tal ked about nmmj or users wanti ng
direct licenses, and we are becom ng a nmjor
user, and | don't think we want that, at the
noment .

M. Reinmer talked about nultiple
rights licensing. And | think he said that it
woul d be great if people could cone to ASCAP
and get nechanical and performng rights,
because that reduces the conplexity. Well, of
course, if you have partial wthdrawals then
that increases the conplexity. So it seens a
little inconsistent. Just as a general
perception, as well, the idea that the rates
are too low, as | said yesterday, for a
service like Spotify, which is a pure nusic
service, we don't have any other services that

we can cross-subsidi ze against. W pay out 70
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percent of what cones in through the door, in
royalties. And so if we are | ooking at raising
any of the rates, that needs to be seen in the
context of overall what rates we are paying,
on both sound recording and on the publishing
side, and can't be seen in isolation.

M5. CHARLESWORTH: Just a fol |l ow up
for you. | nean, | think what we are hearing
Is that what could happen, is that if the
partial wthdrawal is not permtted, in other
words, if the consent decrees aren't nodifi ed,
you may see a full w thdrawal. Wich, from
your perspective, | nean, |I'minterested in
your thoughts on that. In other words, if the
options are partial w thdrawal versus a
conplete wthdrawal, do you have a point of
vi ew of which would be, | guess, in your view
wor se?

MR, DUFFETT-SM TH: | nean, they
are both -- we wouldn't like either of those
scenarios, really. | nean, collective

licensing as | say, reduces conplexity for
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i censees, identification of works is a very,
very difficult business. And the PRGs, and
soci eties overseas, are best placed in order
to be able to do that. And that is their

busi ness, and they are good at it. Parti al

w thdrawal , full withdrawal, | think they are
both bad results for nusic users.

M5. CHARLESWORTH: Ckay. M.
Rosent hal ?

MR, ROSENTHAL: A couple of quick
points. First of all, it has been tal ked about
alittle bit, and that is Songwiter Equity
Act. There is a portion of that Act that deals
directly with the issue of evidence being
presented to the Court. To ne that is the
| east controversial issue out there. And |
think that, you know, Congress shoul d be
dealing wwth this, and passing it, and | hope
that the O fice supports that. The idea that,
you know, one would allow for a court not to
hear certain evidence is, just, everyone's

sense of what justice is all about. In
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particular in dealing with trying to create
fair market rates. So | think that, you know,
we should keep in mnd that, that already is
in front of Congress.

And that we should, at |east, get
behind that. The second issue is, and this
kind of follows on Stewart's question and
Ri chard's poi nts about what is going to happen
with the business. Wat, you know, if sone
publ i shers withdraw rights, what about the
cost to everybody? Well, we are going to have
to innovate, and pronote innovation. And there
are exanples, out there, in the marketpl ace
for exanple, what the Harry Fox Agency does
with their slingshot business. This is a
situation where, in pretty rough tines, they
have decided, we can offer nore adm nistrative
servi ces, and they have, and they have done
very well at it. And | don't think there is
anyt hi ng stopping, or should stop HFA from
actually dealing with public performance as

well. We should be dealing with the free
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mar ket, as nuch as possible, right across the
board. You asked the question about nusic and,
you know, shoul d everyone have a right to it?

And | think, as a practi cal
matter, the idea of |ooking at nusic as if it
was |i ke gas and electricity, is pretty
ridiculous. You know, if we don't have gas and
el ectricity this city cones to an end. If
Musi ¢ Choice, just as an exanple, is a
busi ness nodel that doesn't work, because it
cannot afford, or cannot deal with paying fair
mar ket rates, and they cease operations, the
world wll continue to spin. | don't think
there is any detrinent. Businesses, all over
the place, start and fail. The idea of
treating nusic, as an essential, for every
busi ness, and that is why we have to have this
antiquated system | think, is pretty
ridiculous. So that is all | have to say on
t hat .

M5. CHARLESWORTH: | think M.

Carnes, M. Rosen, and then M. Rich, and then
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M. Fakl er.

MR CARNES:. | want to start by
agreeing wwth ny coll eague, M. G bbs, here
about the end of the day the rate is about
survival for songwiters. And when we are
| ooking at a situation where I'm you know,
produci ng one hundred percent of the product,
and making 1.8 percent of revenues, in return
for one hundred percent, | think instead of
doing a skilled job, |like being a songwiter
that takes years to learn how to do, and the
conpetition is brutal. That 1.8 percent rate,
that is nore for like gluing together shoes in
a sweat shop, you know, sonewhere. It is an
unbel i evably unfair rate. And if the
Songwiters Equity Act, you know, using a
willing buyer/willing seller, if that will get
us to a rate that will make it survivable for
songwiters, over the age of 25.

Because what is happening right
now is, we are not getting career songwiters

any nore. W are getting songwiters that can
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live in their parent's basenent, okay? Until
they have to buy a house, until they have to
get health insurance, until they have to have
a car, until they decide to get nmarried, or
have kids, or, you know, you nane it. But the
ki nd of things that everyone else, in any
pr of essi on, expects to have, or they go to
anot her profession. That is what is happening,
right now, with songwiters, okay? And it
depends on whet her the public thinks that they
just want songwiters to be people under 25.
Because that is what is happening.
And | wll say one nore thing, and then I --
when it cones to the direct |icensing
situation, | have already stated the probl ens
wth |lack of transparency, and the paynents.
And, right now, |'mgetting two statenents,
one fromny PRO and then one from ny
publisher. | can |look at them both and ki nd of
figure out where the noney went, okay? If all
of a sudden half of that PRO statenent

di sappears, and isn't com ng out on the other
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side of ny publishing, which is what is

happening, |I'mlosing a great benefit of
collective licensing, which is that
transparency. So | woul d suggest that the
Copyright O fice, perhaps, you could issue
sone statenent on best practices, for nusic
publ i shers that direct |icense, and how t hey
need to report to songwiters, what happened
to the noney, that would be very hel pful to
us.

M5. CHARLESWORTH: Ckay. | just
wanted to followup on -- obviously you stated
a |l ot of your econom c concerns.

MR, CARNES:. Yes.

M5. CHARLESWORTH: For the
songwiters. And | think you said, earlier
that performance is everything. | nean, has --
do you want to elaborate on that, in relation
to your nechanicals, and fromthe perspective
of the songwiter, what is going on in terns
of the inconme stream

MR CARNES: Well, it used to be
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that nusic publishers would give us an
advance, a draw, a nonthly salary, basically,
based on our nechani cal earnings, what we
woul d earn in the future fromrecord sal es,
okay? And they were albuns. So if you didn't
get a single that year, but you got a couple
of al bum cuts, your publisher could keep
payi ng you, you could keep going until you got
a single. The singles were where we got
airplay noney. | nean, airplay noney has

al ways been nore significant than the
mechani cal s, okay? And so you wait until you
get a couple of singles, then that would tide
you over for a few nore years, and your
publ i sher woul d nmake the noney off the
mechani cal s. They are not naki ng the noney off
t he nechanicals any nore, so they are not
signing songwiters, okay? So that is what is
happeni ng. And that is why the songwiter
nunbers have been so drastically depleted. And
that is why, as |'msaying you are going to

get songwiters 25 years old, or younger. And
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that is a cultural choice that we are naking
wi t hout knowi ng we are nmaking that choice.

M5. CHARLESWORTH: Thank you, M.
Carnes. | think M. Rosen was next.

MR, ROSEN: Thank you. Just a
couple of points to what M. Fakler said. He
said that he didn't anticipate that publishers
woul d be withdrawing their works to |icensed
bars and restaurants. Listen, | think BM does
a great job in that area, but | also know that
i f a publisher had to face an all or nothing
choi ce, and take out bars and restaurants, in
order to |license online services, it would
find many people wlling, and able, and ready
to license that. In terns -- and anot her
coment that you nade was, that when
Uni versal, or Sony, or any other, | don't know
that you naned specific publishers. But when
they are out there naking deals, essentially,
they are the sane as the PRGCs.

| mean, | think you put your

finger on sonething, but | don't think it
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means what you may have thought it did. It is,
we are tal king here not about an antitrust
nonopol y, a nonopoly that needs to be

di sci plined. W are tal king, here, about the
nmonopol y that has been recogni zed, by statute,
under copyright. And with that cones the power

of any publisher to say no. It is a sinple

power. Now, | understand if | were Misic
Choice, if I were Sirius, | would want all the
great nusic that is out there, | get that.

There is a difference between nust have and
really, really want. And at the sane tine, as
you folks really, really want it, these
publishers really, really want to license it
to you. That is what they are in business to
do. That is the free market. But it is a free
mar ket where there is the power of no, which
really does nmake it nore of a free market than
the PROs are in any position to offer.

M5. CHARLESWORTH: Thank you, M.
Rosen. M. Rich?

MR RICH Two brief coments on
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This. On the aspect of the Songwiter Equity

Act, which would reverse the current
evidentiary bar on inporting information from
CRB proceedings, into rate court proceedi ngs,
I think we all need to recognize that the
musi ¢ i ndustry nmade the bed it now | ays in,
and tries to extricate itself from | was in
the hearing room on nore than one occasi on,
in the CRB hearing, in the Madi son buil ding,
when the very sane nusic publishers, and their
affiliated sound recordi ng executives,
testified at length as to the disparate val ue,
assertedly, between the sound recording
performng rights, and the nusical works
performng rights. Let ne be clear.

The very sane nusic publishers who
now say this is a travesty, and shoul d be
reversed, and there is an inequity, stood up
under oath, testified beside their recording
side col |l eagues, as to why it was economcally
| ogi cal and, indeed, necessary to create a

di sparity in favor of sound recording rights.
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Based on that sworn testinony nore than one
CRB panel of judges ruled, creating that
disparity -- and, in fact, found that
testinony so persuasive, that it found that
t he musi cal works benchmark was virtually
irrelevant to the conparison. So it is nore
than a tinge ironic, that having proffered
that very testinony, in order to benefit the
musi ¢ recordi ng side of the house, those very
sane corporate entities are now saying let's
| everage that, because we got what we wanted
t here.

Now t he gane is, how do we
| everage that up? | would make a slightly
di fferent suggestion, in |ight of that
history. | would invite that nusic publishing
I ndustry, the NMPA or others, to join users in
the next Web |V proceedings, to testify that,
to retract that prior testinony, and to
support the argunent that, as a result of
that, sound recording performng rights were

artificially inflated in value, and bring
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parity. But not bring parity by artificially

boot st rappi ng up the current reasonable,
establ i shed by Federal Court, nusical works
performng rights. But rather to assi s